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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

State of Oklahoma, ex rel. W.W.A. Drew
Edmondson, in his capacity as Attorney
General of the State of Okiahoma and
Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee
for Natural Resources for the State of
Olklahoma, 05-CV-0329 GKF-SAJ
Plaintifts,

V.
THE CARGILL DEFENDANTS’
MOTION TO COMPEL PLAINTIFFS
TO DESIGNATE DEPONENTS UNDER
RULE 30(b)(6)

Tyson Foods, Inc., Tyson Poultry, Inc., Tyson
Chicken, Inc., Cobb-Vantress, Inc., Aviagen,
Inc., Cal-Maine Foods, Inc., Cal-Maine
Farms, Inc., Cargill, Inc., Cargill Turkey
Production, LLC, George's, Inc., George’s
Farms, Inc., Peterson Farms, Inc., Simmons
Foods, Inc., and Willow Brook Foods, Inc.,

Defendants.

i

Defendants Cargill, Inc. and Cargill Turkey Production, LLC (“the Cargill Defendants™)
respectfully move the Court for an order compelling Plainiiffs to immediately provide dates for
the depositions of Plaintiffs’ designees for the categories of information set forth in the Cargil]
Defendants’ 30(b)(6) deposition notices. Despite numerous oral and written requests from
Cargill Defendants” attorneys to Plaintiffs” attorneys, Plaintiffs have thus far refused either to
produce designees on the noticed dates or to propose any dates for these depositions.

PROCEDURAL BACKGROUND

On Auvgust 17, 2007, the Cargill Defendants served on Plaintiffs’ counsel five deposition

notices pursuant to Fed. R. Civ. P. 30(b)(6). Each of the notices required Plaintiffs to designate

and produce a witness to testily concerning their knowledge of several issues in one ol five
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discrete subject areas (alleged pollutants and contaminations, grower interaction, alleged human
health hazards, alieged runoff and releases, and alleged legal violations). Each of these subject
areas corresponds to factual allegations Plaintiffs make against the Cargill Defendants in their
Second Amended Complaint. The Cargill Defendants’ cover letter for the deposition notices
stated that the Cargill Defendants would be flexible concerning the dates of the depositions and
mvited Plaintiffs to propose alternative dates should the dates in the notices prove unworkable.
{See Exhibit 1.)

On August 22, 2007, the Cargill Defendants’ attorneys wrote a follow-up letter to
Plamtiffs” attorneys noting that one of the depositions had inadvertently been scheduled for the
Labor Day holiday, and proposed scheduling the depositions for September 3, 4, 11, and 12. The
letter also asked that, if Plaintiffs found those dates unworkable, they proposc an alternative
schedule. {See Exhibit 2.)

On August 24, 2007, Plamtiffs” attorney Robert Nance wrote back to the Cargill
Defendants stating that “given the breadth and depth of these notices, and other depositions
already noticed, the State will be unable to identify and preparc appropriate witnesses even by
the schedule proposed in your letter of August 22.” (See Exhibit 3.) Rather than providing
proposed alternate dates, however, Plaintiffs expressed concern about the possibility that other
Defendants might at some future time serve similar Defendant-specific deposition notices and
proposed some sort of “consolidated” deposition that would cover all of the Defendant-specific
topics for all 11 Defendants that might be covered in all of the theoretical future deposition
notices. (Sce Exhibit 3.)

The Cargill Defendants replied by letter on August 27, 2007, noting that the subject of

their proposed depositions were specific to Plaintiffs’ claims against the Cargill Defendants and

[
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thus were not suitable for consolidation with whatever potential depositions other Defendants
might wish to notice in the future. The Cargill Defendants also noted that, given the existing
Scheduting Order, they could not realistically wait for these depositions until other Defendants
noted other depositions at some unknown time. Cargill Defendants once again asked Plaintiffs
to propose dates for the depositions. (See Exhibit 4.)

On September 6, 2007, having received no response from Plaintiffs’ attorneys to the
August 27 letter, the Cargill Defendants’ attorneys sent an email 1o the Plaintiffs’ attorneys
requesting a meet-and-confer on the issue of scheduling the 30(b)(6) depositions. (See Exhibit
5.) On September 7, 2007, Plaintiffs’ attorneys wrote back, once again insisting on the
consolidation of the Cargill Defendants’ 30(b)(6) depositions with petential, not-yet-noticed
depositions by other Defendants. Plaintiffs insisted without explanation that many of the Cargili-
specific topics included in the Cargill Defendants’ deposition notices (which include issues such
as how the Cargill Defendants or their contract growers have allegedly failed to properly
manage, store, or dispose of their poultry litter and how they have allegedly violated state
regulations governing application of poultry litter) will somehow be the same for all Defendants.
The letter did not propose any dates for the noticed depositions and did not respond to the Cargill
Defendants’ request (o schedule a meet-and-confer on the issue. (See Exhibit 6.} At the same
time, Plaintiffs sent letters to the attorneys for other Defendants proposing that those Defendants
agree to consolidate unspecified future depositions with the already noticed Cargill-specific
30{b)(6) depositions. {See Exhibit 7.)

The Cargill Defendants replied to Plaintiffs by return letter also dated September 7, 2007,
expressing their disappointment at Plaintiffs” failure to provide any proposed deposition dates, to

offer any witnesses on any of the topics noticed, or 10 respond to the request o meet and confer.

1.3
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The Cargill Defendants restated their need and intention to move forward with the noticed
depositions, and asked that the State provide dates for the depositions no later than September
12, 2007 or face a motion to compel. {See Exhibit 8.) In the following days, the other
Defendants replied to Plaintiffs’ consolidation proposal, all declining for various reasons. (See
Exhibit 9))

By letter dated September 12, 2007, Plaintiffs once again responded to the Cargill
Defendants’ request, refusing yet again to provide any dates for the noticed depositions.
Plaintiffs once again noted their proposal to other Defendants, despite the universally negative
response to the proposal by other Defendants. Plaintiffs also generally asserted for the first time
(nearly a month after the service of the notices) that Plaintiffs had substantive objections to some
of the deposition topics, but failed to raise any specific objections or identify any of the topics to
which Plaintiffs” unstated objections related. Plaintiffs also proposed a meet-and-confer session
on the as-yet unrevealed objections, but stated that their attorney’s schedule would not permit
such a conference for approximately two weeks. (See Exhibit 10.)

The Cargill Defendants replied on September 13, 2007, noting that all of the other
Defendants had rejected Plaintiffs’ consolidation suggestion. The Cargill Defendants also
restated their intention to procecd promptly with the depositions notwithstanding any objections
Plaintiffs might have, preferring to address any such objections in the context of the deposition,
as Platiffs had done with their 30(b)(6) deposition of Defendant Peterson Farms. {See Dkt. No.
1250.) The Cargill Defendants reiterated that the only barrier to the depositions proceeding was
Plaintiffs’ refusal to provide dates, that the partics had conferred repeatedly on the Cargill
Defendants’ request for dates, and that the resolution of the issue was in Plaintiffs’ hands: either

Plaintiffs would provide dates for the depositions, or they would not. The Cargill Defendants
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asked Plaintiffs to provide dates by noon on September 17 or the Cargill Defendants would move
to compel. (See Exhibit [1.) The State did not respond or provide any such dates, and this
motion follows.

DISCUSSION

The Cargill Defendants urge the Court to require Plaintiffs to promptly provide dates for
the depositions of witnesses designated to testify on the issues contained in the Cargill
Defendants 30(b)(6) deposition notices. Federal Rule of Civil Procedure 30(a)(1) provides that
“[a] party may take the testimony of any person, including a party, by deposition upon oral
examination without leave of the court.” Rule 30(b)(6) further provides:

A party may in the party’s notice . . . name as the deponent a . . .
governmental agency and describe with reasonable particularity the
matters on which examination isrequested. In that event, the organization
so named shall designate one or more officers, directors, or managing
agents, or other persons who consent to testify on its behalf, and may set
forth, for each person designated, the matters on which the person wil
testify. . .. The persons so designated shall testify as to matters known or
reasonably available to the organization.

The Cargill Defendants” 30(b)(6) deposition notices fully comply with the requirements
of Rules 30¢a)(1) and 30(b}6), and Plaintiffs have not claimed otherwise. Although Plaintifls
have alluded to unspecified objections to some of the deposition topics, the Cargill Defendants
intend to move forward with the depositions themselves not withstanding any such objections
and deal with those objections, il any, in the context of the deposition in which they are raised.

Plaintiffs have offered no legal ground for their refusal to provide dates for the
depositions, relying solely on their own preference to save time and money by Defendants to
consolidate un-noticed potential depositions with actually noticed Defendant-specific depositions

on the theory that all such depositions might address similar issues. Plaintiffs’ proposal is

perfectly proper as a suggesiion; indeed, parties should always be on the lookout for ways to
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make discovery more efficient. Here, however, both the Cargill Defendants and all the other
Defendants have declined Plaintiffs’ suggestion, noting that Plaintiffs’ inadequate responses o
other discovery requests, differences in discovery timing, and in particular differences in the
subject matter and focus of the respective Defendants’ discovery efforts make such a
consolidation unworkable. Notwithstanding Defendants’ refusals, Plaintiffs have sought to
enforce their “suggestion” by flatly refusing to appear at or provide alternative dates for the
Cargill Defendants’ already noticed depositions.

Neither the Rules nor the case law provide any authority for one party to dictate another
party’s litigation strategy through unilaterally imposed restrictions on discovery. On the
contrary, Rule 26(d) specifically provides:

[M]ethods of discovery may be used in any sequence, and the fact that a
party is conducting discovery, whether by deposition or otherwise, does
not operate to delay any other party’s discover_v.'
Various discovery devices thus “may be utilized independently, simultaneously, or
progressively, so long as the requirements of the rule or rules invoked are met.” Hawaiian

Airlines, Ltd. v. Trans-Pacific Airlines, Ltd., 8 F.R.D. 449, 451 (D. Haw. 1948); see also Control

Data Corp. v. Int’l Bus. Mach. Corp., 306 F. Supp. 839, 849-50 (D. Minn. 1969) (holding

discovery procedures would be reciprocal and apply simultaneously to plaintiffs and defendants).

Plamtiffs’ current Complaint makes allegations of specific conduct against the Cargill
Defendants and their alleged agents, the contract growers. The Cargill Defendants have served
written discovery secking the basis for these claims and, as the Court is aware from other

motions, has had a difficult time getting Plaintiffs to fully respond to these discovery requcsts.

" Under the amendments to the Rules of Civil Procedure proposed to go mnto effect on
December 1, 2007, this passage will be revised to read: “(A) methods of discovery may be used
m any sequence; and (B) discovery by one party does not require any other party to delay its
discovery.”

6
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Nevertheless, given the present posture and status of the case, the Cargill Defendants have
determined as a matter of litigation strategy that they must go forward with 30(b)(6) depositions
concerning the factual bases for Plaintiffs’ allegations about the Cargill Defendants’ conduct.”
This strategy is reasonable, and even if it were not, it is the Cargill Defendants’ strategy to
deternune, not Plaintiffs’,

Other Defendants have taken the position that they want fuller responses to written
discovery before they notice similar 30(b)(6) depositions concerning the particular allegations
against their Defendants. E.g., (See Exhibit 9.) This position is also reasonable. Again, those
strategies are up to the other Defendants, not up to Plaintiffs. Neither the Federal Rules nor
umversally accepted discovery practices permit one party to coerce another to employ one
litigation strategy over another simply by refusing to permit discovery unless the discovery is
done as the first party deems convenient.

Morcover, Plaintiffs’ assertion that the Cargill-specific topics of the current 30({b)(6)
deposition notices will produce essentially the same testimony as future notices from other
Defendants, (See Exhibit 6), simply does not bear scrutiny. The topics in the Cargill Defendants’
deposition notices are narrowly tailored to address Plaintiffs’ specific factual allegations
concerning Cargill, Inc. and Cargill Turkey Production, LLC. For example, the topics include:

e the ways in which Plaintiffs claim that the Cargill Defendants or their contract

growers have failed to properly manage, store, or dispose of poultry litter;

* In contrast, Plaintiffs’ recalcitrance in responding to the Cargill Defendants” written discovery
requests sas severely inhibited the Cargill Defendants’ ability to effectively take depositions
concerning other issues in the case, including issues criticat to the Cargill Defendants’
affirmative defenses. The Cargill Defendants have therefore delayed noticing those other
depositions.
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* specific instances of runoff or release of poliutants from property owned,
managed, or controlled by the Cargill Defendants or their contract growers, and

» specific actions ol the Cargill Defendants or their contract growers that Plaintiffs
ailege create “unrcasonable and substantial danger to the public’s health and
safety.” {See Exhibit 1.)

To prove their case at tnal, Plaintiffs must offer evidence supporting the claims in their
Complaint that the Cargill Defendants or their alleged agents—not other Defendants or unrelated
parties—actually engaged in the conduct the Complaint alleges. Regardless of whether Plaintiffs
characterize such evidence as “direct” or “circumstantial,” Plainti{fs must at some point try to
establish a factual link between the conduct alleged and the Cargill Defendants. It is those links
to which the Cargill Defendants” current 30(b)(6) deposition notices are directed, links that are
necessarily unique to the Cargill Defendants.

Contrary to Plaintiffs” apparent belief, this is not a case where “the poultry industry”
is on trial. Plaintiffs’ current Complaint does not allege that the Cargill Defendants are
vicartously liable for the conduct of any of the other Defendants or their alleged agents.
Plaintiffs’ Complaint does not allege any theory of “market-share liability,” “alternative

LENNYY

liability,” “concerted action,” or “enterprise liability,” through which the actions of one member
. . . . 3 - C vy
ol'a group can be imputed in whole or in part to all members.” (See Dekt. 1213.) Plaintiffs

Complaint does not seck to have the case certified as a defendant class action under Rule 23,

(See Dekt 1215) which would permit a fact finder to view the conduct of one defendant as

* Plaintiffs have prudently omitted any such legal theories from their Complaint. Under the
circumstances of the present case, such theories of recovery would fail as a matter of law. See,
¢.g., Case v. Fibreboard Corp., 743 P.2d 1062, 1065-67 (Okla. 1987) (rejecting market-share
liability, enterprise liability, alternative liability, and concert-of-action liability in context of
asbestos claims); see also Mulcahy v. Eli Lilly & Co., 386 N.W.2d 67 (lowa 1980) (analyzing
and rejecting enterprise. alternative, and market-share liability in context of DES litigation)
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representative of that of all defendants.” Instead, Plaintiffs have picaded and must prove claims
asserting specific conduct by Cargill, Inc, and Cargill Turkey Production, LLC as individual
Defendants. Under these circumstances, there can be no serious guestion that the Cargill
Defendants are entitled to depose Plaintiffs concerning Plaintiffs’ claims against the Cargill
Defendants on the Cargill Defendants” own terms, and without any attempts by Plaintiffs to
confuse or intermix the facts claimed to support those allegations with issues related to other
Defendants.

Finally, Plaintiffs’ refusal to provide dates for depositions without coerced consolidation
rests entirely on speculation. No other Defendant has yet noticed any 30(b)(6) deposition of
Plaintiffs that is remotely similar to those noticed by the Cargill Defendants, nor has any other
Defendant indicated any present intention to doso. Indeed, at lcast one defendant has stated that
it intends to notice Plaintiffs’ 30(b)(6) deposition, if at all, only after Plaintiffs cure the defects in
their other discovery responses. (See Exhibit 9.) Assuming for the sake of argument that one or
more of the other Defendants actually will notice a 30(b)(6) deposition of Plaintiffs at some point
in the future, neither the Court, nor the Cargill Defendants, nor Plaintiffs have any way of telling
whern such a deposition might be noted or whar specific topics such a notice might contain,
Plaintitfs improperly insist that the Cargill Defendants delay their depositions of Plaintiffs on
these critical Cargill-specific issues so that those depositions can be consolidated with merely
theoretical depositions that may be noticed at some time in the future and may address similar

topics, alt because Plaintiffs and their attorneys wish it so. The Cargill Defendants respectfully

! Agam, under the circumstances here, such an effort would be futile. See Lyvnch Comp. v. M1l
Liguidating Co., 82 F.R.D. 478, 481 (D.S.D. 1979 (holding certilication of defendant class
requires satisfaction of all Rule 23 requirements, including a class so numerous as to make
joinder impracticable and representative defendants “typical” of entire class).

9
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suggest that Plaintiffs” position is unreasonable and does not justify their refusal to provide the
deponents as required by Rule 30(h}6).
CONCLUSION

For the reasons discussed above, Cargill, Inc. and Cargill Turkey Production, LLC urge
this Court to grant their motion and to order Plaintiffs to provide, within seven days of the date
of the Order, proposed dates for the noticed 30(b)(6) depositions, such dates not to be beyond 30
days from the date of the Court’s Order.

Respect{ully submitted,

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, PLLC

BY: s/John H. Tucker, OBA #9110
JOHN H. TUCKER, OBA #9110
COLIN H. TUCKER, OBA #16325
THERESA NOBLE HILL, OBA #19119
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone:  918/582-1173
Facsimile: 918/592-3390

And

DELMAR R, EHRICH

DARA D. MANN

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapoiis, Minnesota 55402

Telephone:  612/766-7000

Facsimile: 612/7606-1600
ATTORNEYS FOR CARGILL, INC. AND CARGILL TURKEY
PropucTioNn LLC
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CERTIFICATE OF SERVICE

I certify that on the {7th day of September, 2007, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic
Filing to the foliowing CF registranis:

W. A Drew Ldmondson. Attorney General drew_edmondson(@oag state.ok.us
Kelly Hunter Burch, Assistant Atiorney General kelly _burchiggoag.state.ok.us

F. Frevor Hammons, Assistant Attormey General trevor_hammons@ooag.state.ok.us
Robert ). Singletary Robert singletaryigioag state.ok.us
Daniel Lennington, Assistant Attormmey General Paniel. lenningtonfcoag.ok.gov
Douglas Allen Wilsen doug_wilson@riggsabney.com
Melvin David Riggs driggs(@riggsabney.com

Richard T. Garren rgarrengoriggsabney.com

Sharen K. Weaver sweaver@riggsabney.com

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rmance{@riggsabney.com
Dorothy Sharon Gentry sgentryonggsabney.com

Riggs Abney

1. Randall Miller rmiller@@mkblaw net
David P. Page dpage@mkblaw.net
Louis W. Bullock lbullockiemkblaw.net

Miller Keffer & Bullock

William . Narwold bnarwoldi@wmotlevrice.com
Elizabeth C. Ward iward@motleyrice.com
Frederick C. Baker thaker@motleyrice.com
Lee M. Heath theathiemotlevrice.com

Motley Rice
COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen(ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Paula M. Buchwald pbuchwaldi@ryanwhaley.com

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopsonf@sidley.com
Jay Thomas Jorgensen Jjorgensen(@sidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.georgetokutakrock.com
Michael R. Bond michael.bondiwkutakrock.com

Kutack Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.
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Kerr, Irvine, Rhodes & Ables

Jennifer S, Gnilfin jgriffin@elathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemanni@pmrlaw.net
Lawrence W, Zeringue lzeringue@upmrlaw.net
David C Senger dsenger@pmrlaw.net

.

Rabert E. Sanders rsanders@youngwilliams.com

[ Stephen Williams steve. williams@youngwilliams.com
Young Witliams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwolwowenslawfirmpe.com
Randail E. Rose reriiwowenslawfirmpe.com

The OQwens Law Firm, P.C.

James M. Graves jgravesiabassettlaw firm.com
Crary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC,

John R. Elrod Jelrodi@ewlaw.com
Vicki Bronson vbronson{ewlaw.com
Bruce W. Freeman bireemangewlaw com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

AL Scott McDaniel smedanieltcipm-law.com
Chris AL Paul cpauledipm-law.com
Nicole M, Longwell nlongwell@pm-law.com
Philip D, Hixon phixonuzipm-law.com
Joyce, Paul & McDaniel, PC

Sherry P. Bartley shartleyviemvsgw.com

Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves mgraves(@hallestill.com
Dale Kenyon Williams, Jr. kwilliams@ehallestill.com

COUNSEL FOR CERTAIN POULTRY GROWERS

I also hereby certify that 1 served the attached documents by United States Postal Service. proper
postage paid. on the following who are not registered participants of the ECF System:
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::Lrtlzlz)i)1%]§1L E;‘mwronmem Sidley Austin Brown & Wood LLP
2900 Nonh Cloms 1501 K Strect NW
SOt RO L assen Washington, DC 20005

Okiahoma Ciity, OK 73118

COUNSEL FOR PLAINTIFFS COUNSEL FOR TYSON FOODS, INC., TYSON

POULTRY, INC., TYSON CHICKEN, INC.; AND
COBB-VANTRESS, INC.

s/ John H. Tucker, OBA #9110




